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VI. SEPTEMBER, 1941 No. 


Note The Regulations Governing Chain Broadcasting 


The Commission’s Report Chain Broadcasting, released May 
1941, has aroused storm comment both within and without the 
broadcast industry. The regulations have been subject Congressional 
The Subcommittee the Committee Interstate Commerce 
this date has not yet rendered its report the Resolution which 
seeks postpone the effective date said rules and regulations. 
September 12, 1941, the Commission heard oral argument the petition 
Mutual System, Inc. for amendments the regulations. 

The purpose this note set forth detail the history these 
regulations. 


and quoted the margin, prohibit net- 
work from entering into exclusive coniract with affiliate. 
ivity contractual provision whereby the affiliate agrees that will 


license shall granted standard broadcast station having any 
contract, arrangement, understanding, express implied, with network organiza- 
tion under which the station prevented hindered from, penalized for, broad- 
casting the programs any other network organization. 

3.102. license shall granted standard broadcast station having any 
contract, arrangement, understanding, express implied, with network organi- 
zation which prevents hinders another station serving substantially the same area 
from broadcasting the network’s programs not taken the former station, which 
prevents hinders another station serving substantially different area from broad- 
casting any program the network organization. 

Paragraph 3.102 has also been designated the “territorial exclusivity ban.” 
This rule forbids station licensee from having any contract with network which 
prevents another station serving the same area from broadcasting the network’s pro- 
grams not taken the former station, which prevents another station serving 
different area, from broadcasting any programs the network. Chairman Fly 
commenting this regulation before the Senate Committee Res. 
page stated: 


The clause provides that even though the regular affiliated 
turns down the network program and does not use it—and that would generally 
sustaining service, for example—then even though the program not going 
that community, another station the community cannot take it, and 
the community goes without that particular program 
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not broadeast programs competing networks and the network agrees 
will not share its program with competing affiliates. The Commission 
contends that exclusivity hinders the development other national net- 
works and precludes the public from hearing programs competing 
potential, but unavailable networks.* Exclusivity has worked 
ular hardship Mutual System since the latter has been 
barred from areas and markets where there demand from the public 
for Mutual’s service. 

The networks retort stating that exclusivity enables the chains 
deliver guaranteed outlets for advertising programs. Nonexclusivity 
would make extremely difficult for network deliver national 
advertiser guaranteed station outlets circulation. The latter has 
been built over long period time, and represents considerable 
investment. would folly expect network build circula- 
tion for the benefit competing network. The effect non-exclusivity 
the long run would result general over-all deterioration pro- 
gram service community. The more powerful station reason 
wattage and coverage will have the pick the desirable programs; 
the other stations will obtain the left-overs with the result that the smaller 
stations will find survive. Finally, the proposed regulations 
will result curtailment revenues the chains with the consequent 
removal from the air such sustaining programs the New York Phil- 


Toscanini, Nation Farm and Home Hour, ete. 


“That provision has led considerable dissatisfaction amongst persons in- 
terested public service programs and various public service undertakings, 
including speeches public officials, members the Senate and the House, 
and they find that the speech does not particular town because the reg- 
affiliated station does not take it, and even though another station there 
ready and willing take it, under this restraining clause not able so.” 


Commissioner Craven likewise commented this rule (at page 


“ 


interpret this rule mean that every station city should have 
access any network program and that network must ready sell this 
program any station city any particular area.” 

“While particular stations may have affiliation and first choice net- 
work program, the rule requires that all competing stations the community 
must given the opportunity take the national business the regular affil- 
iates whenever the latter chooses render purely local program service 
paramount public interest.” 

“Thus affiliate would hesitate give business when knows his 
competitor will receive the business and the advantages. Therefore, not only 
does this rule tend destroy incentive render public-service programs, but 
also unfair. The worst aspect that will tend reduce the opportunities 
for discussion public issues.” 

“The other phase the territorial-exclusivity rule that which the net- 
works and certain affiliates agree keep stations within 200 miles from render- 
ing service, without regard whether duplication service not. 
think that practice wrong, and this part the rule has merit.” 

Report Chain Broadcasting, 51. 
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Paragraph 3.103* prohibits any affiliate from entering into con- 
tract with network for period excess twelve months. 

The standard affiliation contract for term five years with the 
right granted the network, but not the station, terminate the 
contract upon year’s notice. 

The Commission the opinion 


.that long-term network affiliation contracts remove the choice outlets 
from the network-station market and thus prevent the establishment and devel- 
opment new networks; that, under such contracts, stations become parties 
arrangements which deprive the public the improved service might other- 
wise derive from competition the network field; and that station not oper- 
ating the public interest when limits its freedom 


The networks reply that long-term commitments are necessary for 
stable and efficient operation. Long-term contracts must made for 
the rental offices, studio, and transmitter sites, for the employment 
personnel, which includes artists, individuals and labor organizations. 
acquisition these essentials operation short-term basis, 
well the necessity for re-negotiating affiliation agreements annually, 
would increase the cost furnishing the program service and obtaining 
the facilities the network stations, necessitate increase the charge 
prospective advertisers and thus impose additional burden the 
ability the network offer its services prospective users competi- 
tion with other addition, one year contracts would place 
network organizations disadvantage competing with other national 
advertising media. 

Paragraph prohibits station from optioning any part its 
time network. Option time has reference those 
contractual relationships whereby affiliates allow networks the right 
way certain desirable hours for the performance sponsored network 
programs, provided that the network shall have given advance notice 
intention which sufficient enable the station rearrange any 
other program which would otherwise have been offered. 


3.103. license shall granted standard broadcast station having any 
contract, arrangement, understanding, express implied, with network organiza- 
tion which provides, original term, provisions for renewal, otherwise, for the 
affiliation the station with the network organization for period longer than one 
year: Provided, That contract, arrangement, understanding for one-vear 
period, may entered into within sixty days prior the commencement such 
one-year period. 

Report Chain Broadcasting, 62. 

3.104 license shall granted standard broadcast station having any 
contract, arrangement, understanding, express implied, with network organiza- 
tion which prevents hinders the station from scheduling programs before the net- 
work finally agrees utilize the time during which such programs are scheduled, 
which requires the station clear time already scheduled when the network 
organization seeks utilize the time. 
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the main, the comment the first two regulations which prohibit 
exclusive network contracts applicable ‘option time.’ addition 
the Commission contends that this contractual provision restricts 
affiliate from developing local commercial programs, and consequently 
affects adversely its ability give the public good program service. 
‘Option time’ retards other and potential networks from using the facil- 
ities affiliate and has adverse effect upon the 
national spot commercial programs means transcriptions. 


“The exclusivity clause does not apply transcriptions, but the op- 
tional-time provision does. The fact that transcription broadcasts, which fall 
within the periods optioned C., can only scheduled subject 28- 
day call serious obstacle obtaining sponsors for such pro- 
grams. Like sponsors other programs, they endeavor build regular 
listening audiences and this takes longer than four weeks. keeping 4-week 
call the best time its affiliates, renders transcription programs 
less effective competitor.” 


The argument favor option time that this procedure enables 
networks negotiate for and accept sponsored programs for nation-wide 
for specified hours with reasonable assurance that they will 
secure acceptance from all almost all the affiliates desired adver- 
tisers. Without the use ‘option time’ and the priority thus provided, 
network could discuss with advertisers simultaneous transmission 
over large number stations. This procedure gives stability nation- 
wide the only method under which network broad- 
casting practical. 

The fifth new regulation requires affiliate reserve its 
with the network, the right reject network programs which the 
which. contrary the public interest, from substituting 
program outstanding local national 

The purpose this regulation make the affiliates accept and 
exercise their program responsibilities, rather than delegate program 
eontrol the networks. The report states that ‘‘the limitations the 
the licensee’s incentive find out what the network program going 
The Commission perturbed with that provision the 
which, states that licensee substituting local for net- 


Report Chain Broadcasting, 64. 

3.105 license shall granted standard broadcast station having any 
contract, arrangement, understanding, express implied, with network organi- 
zation which (a), with respect programs offered pursuant affiliation contract, 
prevents hinders the station from rejecting refusing network programs which 
the station reasonably believes unsatisfactory unsuitable; which (b), with 
respect network programs offered already contracted for, prevents the station 
from rejecting refusing any program which, its opinion, contrary the 
public interest, from substituting program outstanding local national 
importance. 

Report Chain Broadcasting, 66. 
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work program, ‘‘be able support his contention that what had done 
has been more the public interest than had carried the network 
program.’’ The equivalent clause the contract not 
drastic. provides that ‘‘In case the station has reasonable objection 
any sponsored program product advertised thereon not being 
the public the station may refuse broadeast the program. 
affiliates may substitute sustaining programs local interest. 
The basis for this regulation are those provisions the Communications 
Act and administrative principles which require licensee exercise 
full over broadcast content and 

The objections this regulation are not strenuous those the 
preceding regulations. Practical difficulties are suggested the spirit 
and purpose this regulation are effectuated. may require additional 
telephone lines with transmittal all rehearsals for comment. the 
event any affiliate disapproves program, may excused from the 
program, the alternative bound the vote all affiliates 
the approval disapproval the program question. Another sug- 
gested solution have programs made advance 
wire; any station objecting the program may excused; broad- 
transcriptions instead wired performance. The last suggestion 
would enlarge the program department each network with one 
representative from each affiliate the program board reporting his 
own board directors. 

must remembered that the foregoing methods for compliance 
with this regulation are only suggestions. The Commission, cognizant 
the practical difficulties which will encountered enforcement, 
may well liberally construe this regulation and give affiliates and net- 
works some leeway its interpretation. 

Paragraph directed against network organizations, and 
not affiliates. provides that network shall own two stations the 
same area; but much greater significance the prohibition net- 
work ownership station any locality where other sta- 
tions are few render inferior service terms coverage, that 
competition would substantially lessened. 

Columbia has stated the regulation 


“If there strong radio broadcasting station community, able give 
better service than smaller stations the same area, and belongs net- 
work, the Commission will cancel its license, unless disposed other in- 
terests.” 


Section 310 (b) the Communications Act. 
3.106 license shall granted network organization, any person 
directly indirectly controlled under common control with network organiza- 
tion, for more than one standard broadcast station where one the stations covers 
substantially the service area the other station, for any standard broadcast 
station any locality where the existing standard broadcast stations are few 
such unequal desirability (in terms coverage, power, frequency, other re- 
lated matters) that competition would substantially restrained such licensing. 
Columbia White Paper, 19. 


7 
7 
7 
7 
7 
7 
‘ 
fa 
7 


JOURNAL THE FEDERAL COMMUNICATIONS ASSOCIATION 


the present time stations are owned and licensed 
and S.; they are among the most powerful and desirable stations 
the country and are located the key metropolitan areas. The Com- 
mission the opinion that ownership stations net- 
works completely throttles competition. Such stations are permanently 
inaccessible competing networks and have had ‘‘discouraging effect 
upon the creation and growth new those communities 
where owns one station and where other broadcast 
facilities are few and unequal coverage, network ownership con- 
trary the interest since competition has been substantially re- 
stricted. The report does not completely preclude ownership stations 
network organizations. permits ownership stations key 
cities which are talent centers. 

The effect this regulation quote Columbia, ‘‘a plain attempt 
subordinate the public interest for the sake discriminating against 
B.S. and maintain that they have substantial 
investment their owned stations and that such stations render 
efficient service any other station. argues that ownership 
key stations networks essential reserve source financing for 
network sustaining programs the event network business should re- 
for substantial period. addition ownership key stations 
necessary for adequate studios, talent centers, programming etc. 

Under paragraph 3.107, the Commission will refuse license any 
station affiliated with network organization having more than 
one network. This regulation directed against dual ownership 
networks The Commission the opinion that the Blue 
has been established forestall competition with the Red network. Two 
networks one community operates bar Mutal from obtaining outlets 
important cities. The Commission concerned not only with the 
competitive aspects dual ownership but also fears that such concentra- 
tion power threat the maintenance free radio. The Com- 
mission feels that decentralization ownership effectuates the intent 
Congress and safeguards the public’s interest precluding ‘‘any self- 
perpetuating management groups’’ from controlling the radio spectrum. 

that dual network ownership competitive, that 
has rendered service the public and has stimulated the growth 
radio The argument that the Red and Blue networks 
centrate too much power into too few hands repudiated. The mere 
existence power does not create presumption that has been mis- 
applied. Power must lodged some place and there evidence 


Report Chain Broadcasting, 67. 

3.107 license shall issued standard broadcast station affiliated with 
network organization which maintains more than one network: Provided, That 
this regulation shall not applicable such networks are not operated simultane- 
ously, there substantial overlap the territory served the group 
stations comprising each such network. 
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the record which suggests that the control has been exercised any 
manner inimical the public interest. the contrary the record 
demonstrates that the broadcast industry has nonpartisan and non- 
editorial policy. 

Paragraph prohibits station from entering into any con- 
tractual arrangement with network whereby the former prevented 
hindered from establishing rates for the sale time for 
other than network programs.’’ The Commission charges that the net- 
works, particularly control station rates for local and national 
spot commercial programs. The Monopoly Report sets forth that pro- 
that ‘‘this provision means that affiliated station cannot accept the 
business national advertiser rate lower than that which 
has established the affiliate’s rate for network programs without sub- 
jecting itself the risk that this lower rate will applied all the 
affiliate’s business.’’ This practice the nature price-fixing 
agreement, and forestalls competition the national spot advertising 
field. 

contends that the Commission’s interpretation the clause 
quoted the margin erroneous. 


“The purpose the clause not prevent stations from competing with 
National (it) permit National deal with its network advertisers 
upon terms not less favorable than those established the station through 
reservation permitting National, its option, make parallel reductions 
rates.” 


The networks are likewise the opinion that this regulation 
opening wedge Commission control the financial and 

word summation. These regulations are premised the phi- 
losophy that competition the broadeast industry the best safeguard 
for the protection the public interest. Technical and physical limita- 
tions the broadcast band restrict competition artificial restraints can- 
not tolerated. 

quote the Commission 


“The benefits competition are equally clear the field network broad- 
casting. national networks compete for station outlets the basis per- 
formance, there will direct incentive improve and expand the programs, 


3.108 license shall granted standard broadcast station having any 
contract, arrangement, understanding, express implied, with network organiza- 
tion under which the station prevented hindered penalized for, fixing 
altering its rates for the sale broadcast time for other than the network’s programs. 

16“If you accept from national advertisers net payments less than those which 
NBC receives for the sale your station network advertisers for corresponding 
periods time, then NBC may, its option, reduce the network station rate for 
your station like proportion, which event the compensation due you from NBC 
will likewise reduced but the right termination provided for the preceding 
paragraph shall not thereby accrue Chain Broadcasting, 73. 
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both sustaining and commercial, which they offer the public. Likewise, 
stations are not tied exclusively single national network over long period 
time and stations compete for access one another national network— 
matter often essential profitable operation—each will stimulated im- 
prove the quality the programs which offers and hence its value out- 
let national network. This two-way competition—among network organi- 
zations for station outlets and among stations for network affiliation—will insure 
the listening public well-diversified, high quality program service.” 
* * * * 
constantly improving service the public requires that all the competitive 
elements within the industry should preserved. The door opportunity 
must kept open for new networks. Competition among networks, among 
stations, and between stations and networks, all which profoundly affect 
station service, must set free from artificial restraints. not the public 
interest for any licensee station make arrangements which tend close that 
door restrain that competition. Pursuant the mandate Congress that 
grant licenses and renewals only stations operating the public interest, 
this Commission must refuse further license stations which persist these 
practices.” 


June 1941, Subcommittee the Interstate Commerce Com- 
mission commenced hearings Senate Resolution 113. The purpose 
this Resolution was study the rules and regulations and their prob- 
able effect upon the industry. The Resolution contained the 
following petition 


“That said Commission be, and hereby is, requested postpone the effective 
date said rules and regulations until said Interstate Commerce Committee 
shall have made its report the Senate pursuance this resolution and for 
sixty days 


this date, the Committee has not rendered its report. 
believed that the suggestion the Chairman the Committee, Sena- 
tor Wheeler, the Commission and the networks are seeking compromise. 

The hearings before the Committee cover 628 pages. shall set 
forth only the highlights this testimony. 

considerable amount time was devoted the question the 
Commission’s jurisdiction promulgate the regulations. The Chairman 
the Commission, Mr. took the position that there was ample author- 
ity both from the Act and its legislative history enact these regulations. 
Representatives from the networks, Mutual excluded, took the opposite 
position. 

The regulations were fully discussed various witnesses. would 
appear that there are substantial differences opinion the meaning 
and interpretation given these regulations. 

Thus the Chairman the Commission commenting paragraph 
3.101 had this 


“To begin with, let make clear that there nothing any the reg- 
ulations which prohibits network and its affiliate from entering into firm con- 
tracts for particular commercial sustaining programs for 
series commercial sustaining programs. There nothing prevent the 
network from making firm commitment supply the station with programs 
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during specified hours prohibit affiliate from making firm contract 
purchase sustaining programs during specified hour number specified 
hours. The affiliate may, heretofore, pay for the sustaining programs either 
fixed price or, the practice now, agreeing broadcast certain 
number hours network programs free separate charge reduced 
rate. The sole effect, therefore, regulation 3.101 with respect hours 
for which the network and affiliate have not entered into firm contract. The 
existing affiliation contract prevents affiliates from disposing the unused hours 
any competing network. The Commission’s regulations seek insure that 
the affiliate shall free sell another network anybody else those hours 
which its regular network has not finally agreed buy.” 


Commissioner Craven pointed out the hardships which this regu- 
lation created. 


“The Commission majority itself will license station chain company 
New York City. The rule prevents competitive chain company from hav- 
ing exclusive arrangement with affiliate that same doubt the 
wisdom enforcing ironclad general rule merely insure correction 
specific situations.” 


Similarly Senator Wheeler voiced the apprehension that the ban 
option time might well result sort block-booking advertising 
agencies who would prefer the larger stations. 

Mr. Fly replied: 


not think that wholly feasible for two three reasons: 
the first place, there are number these big, basic stations that are owned 
the networks; and then the agency would have into the full network 
business except for the ownership stations. The agency would have 
the programing and have its own studios, either directly indirectly, and 
that entire job. Then would have arrange for its own wire facilities. And 
then, due failure get access various key points, has scattered, 
with stations long distances apart, even assuming that they complete contracts 
for certain stations. cannot think that anything short pretty thorough- 
going network system going feasible. not believe that advertisers 
can run spasmodically and make system that kind.” 


Commissioner Craven the opinion that ‘‘this rule destroys chain 

Chairman Fly construing regulation 3.108 stated that its object 
was enable station set its own rates for non-network programs 
without hindrance from the network. ‘‘this provision prevents 
affiliates from setting their own rates non-network 

Commissioner Craven characterized 3.108 the ‘‘rate-restraint 
was the opinion that this was rate regulation, and that 
was within the province the Federal Trade Commission the Depart- 
ment Justice. 


“Furthermore, not agree with the majority the Commission its inter- 
pretation the facts. far can understand the situation, the chain com- 
panies merely secure the privilege quoting the same rates the stations 
for the same kind business understand the situation, that 
the local station goes national advertiser and quotes rate that lower 
than the chain, the chain company has the privilege quoting that same rate.” 
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Chairman Fly and Commissioner Craven are substantial agree- 
ment with regard paragraphs 3.106 and 3.107. The first would pro- 
hibit chain company from operating more than one station the same 
community. Rule 3.107 would require dispose one its 
networks. The Chairman the Commission agreed that day period 
dispose the Blue network would impose hardship 

press release, dated June 14, 1941, the Commission amended 
paragraphs 3.106 and 3.107 permissive amendment which would 
extend the effective date these regulations order permit the order- 
disposition properties. 

Several the witnesses who appeared before the Committee urged 
that the Act amended. 

For example, the deficiencies the appeal section the statute 
were called the attention the Committee. was pointed out that 
view the Scripps-Howard decision, there was considerable doubt 
whether the courts could issue temporary injunctions restraining 
orders preserve the status quo appeal. 

was urged that section 309(a) which provides for the licensing 
stations amended provide that the Commission its finding 
public interest take into account the interests other licensees who 
might aggrieved such action. 

The proposal was advanced that equal time afforded interested 
groups public and political questions, and that this proposal in- 
corporated into law. 

Many the witnesses urged that Congress define with greater par- 
ticularity the duties the Commission and prescribe greater detail 
the policies the Act. 

Many the foregoing suggestions were incorporated 1806 and 
H.R. 5497, introduced Senator White and Representative Sanders 
respectively. 

Subsequent the Hearings before the Senate Committee, negotia- 
tions were entered into between representatives the Commission and 
the three major networks for the purpose effecting compromise. 
August 28, 1941, Commissioner Craven, acting Chairman, issued 
order which postponed indefinitely the effective date the regulations 
and scheduled for oral argument the petition Mutual which seeks 
amend the regulations dealing with network option time and the term 
affiliation contracts. 

Mutual’s proposals are follows: 


“NETWORK OPTION-TIME 


“Mutual proposes that Regulation 3.104 amended permit option-time 
arrangements between networks and their affiliate stations, subject the follow- 
ing limitations: 


JOURNAL THE COMMUNICATIONS Bar 


“GENERAL PROVISIONS. 


Division day into segments. The broadcast day divided into three 
5-hour segments: (1) a.m. p.m.; (2) p.m. p.m., and (3) p.m. 
p.m., determined for each station terms its local time (local 
time mean daylight saving time and long force the location 
the station, otherwise local standard time). 

“2. Specification bours. Option-time must for hours definitely spe- 
cified the network-affiliate contract but may expressed terms any time 
system (e.g., Eastern standard, local standard, etc.) agreed upon between the 
network and the station. Appropriate provision may made for shifts between 
standard and daylight saving time. 

call period. option may exercisable less than 
ays’ 

“4. Annual revision. each network-affiliate contract provision must 
made for annual revision option-time effective August Ist each year, 
the revision filed with the Commission not later than the preceding July 
Ist and open public inspection. 


“Reservation Time for Non-Network Programs. 


“5. the three segments. Not more than (or hours any 
segment may placed under option networks. 

“6. Outside the segments. time within the period from p.m. a.m. 
may placed under option networks. 


“Limitations Options Particular Networks. 


“7. Exclusive options. station may option time any segment ex- 
clusively network excess the time actually utilized the network for 
network commercial programs that segment for least weeks during the 
10-months period from August Ist June Ist the preceding year, provided 

“(a) The exclusive option-time must limited the particular hours 
utilized during the preceding year, and may not extend any other 

ours. 

“(b) Where there change affiliates given community, the 
measure maximum exclusive option-time for the new affiliate shall 
that which would have been permissible for the former affiliate. 

“8. Non-exclusive options. With respect any time not covered ex- 
clusive option and within the limitation prescribed paragraph any station 
may option time any segment any one more networks non-exclusive 
basis, that is, basis which does not prevent hinder the station from 
optioning the same time, whole part, another network equally 
favorable terms, the first network sell the time have the advantage the 
option. 

Mutual asks that this petition not construed taken the basis for 
any amendment Regulation 3.104 which would permit exclusive options any 
network excess the amount above proposed paragraph cities re- 
ceiving adequate primary service from full-time stations less. 


“LENGTH NETWORK-AFFILATION CONTRACTS. 
“Mutual proposes that Regulation 3.103 amended: 


“1. provide for maximum contract period two (or three) years; and 

“2. provide for period not less than three months and preferably 
six months prior the commencement the contract, for entering into such 
contract renewal thereof.” 


x 
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Mutual’s solution provide for two kinds network option time, 
exclusive and non-exclusive. Exclusive options any given year will 
limited that portion segment, actually utilized network for 
network commercial programs the preceding year. Non-exclusive 
options have reference the remaining portion the segment the 


“This proposal achieves the primary and legitimate purpose network-option 
time i.e., assure nation-wide clearance for network programs against local 
and national spot advertisers for (or hours out each 5-hour segment, 
and the same time prevents any network from using option-time device 
block another network from access the market with respect the time 
which has not thus been actually utilized.” 


The objection against exclusive option time based prior use 
that will freeze network Thus new user radio might 
precluded from expanding his network service because time the 
supplementary stations seeks use, not having been used the pre- 
ceding year, will not under option. 

Secondly such formula may place undue emphasis com- 
mercialization. 


“The rush build the use factor will result full attention being diverted 


Thirdly, this proposal will freeze the quantity and distribution 
programs now being broadcast time when the industry expanding 
rapidly. may well preclude advertisers from changing the time 
programs. 


—H. 


Report Chain Broadcasting, pp. 47, 48, 50. 
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Recent Court Decisions 


Administrative Law: Conclusiveness administrative order supported evidence; 
Sufficiency showing bias administrative officer; Propriety question- 
ing administrative officer basis decision. Morgan United States, 
Ct. 999. 


The Morgan case has been before the Supreme Court three pre- 
vious The case was twice sent back the Secretary Agri- 
culture because deficiencies the hearing before the Secretary. 298 
468; 304 23. These decisions have contributed more than 
their share the literature Administrative Law. See Note, (1936) 
Col. Rev. 1156; Note, (1937) Wis. Rev. 245; 
pectus for the Further Study Federal Administrative Law’’ (1938) 
Yale 647; ‘‘Invective and Investigation Admimstrative 
Law’’ (1939) Harv. Rev. 1201; Morgan United States: 
Administrative Hearing (1938) Cin. Rev. 598; Admin- 
istrative Law—Requirements Full Hearing (1939) Mich. Rev. 
597; Dugan, ‘‘A New Administrative Landmark’’ (1939) George. 
351; Note Fair Hearing—First and Second Morgan Cases’’ (1938) 
Geo. Wash. Rev. 110; The Morgan Case and Administrative 
Procedure’’ (1939) Geo. Wash. Rev. 72. 

will recalled that the first Morgan case, the Secretary 
Agriculture had issued order prescribing maximum rates charged 
market agencies for their services the Kansas City Stockyards. The 
District Court issuing temporary restraining order, impounded the 
amounts charged excess the rates fixed his order. The impound- 
ing order was still effect when the Supreme Court handed down its 
decision the second time. matter fact the disposition this fund 
was made ground for petition for rehearing after the second Morgan 
decision, but the petition was denied because that question was for the 
District Court, 304 23, 26. The Secretary then reopened the orig- 
inal proceedings determine reasonable rates during the impounding 
period. Before this order was made, the District Court directed that 
the impounded moneys turned over the market agencies. This 
was the issue before the Supreme Court Morgan ITI, 307 183. 
The Supreme Court reversed the lower court and required retention 
the fund ‘‘until such time the Secretary proceeding with due expedi- 
shall have entered final order the proceedings before him.’’ 
The thereupon issued new schedule rates for the impound- 
ing period. The District Court held that the distribution funds 
with the schedule the Secretary was invalid. This the 
issue Morgan IV. 

The principal argument the market agencies was that the Secre- 
prescribing rates, ignored changed conditions and 
from 1933 1939. The Secretary commenced with the original order 
June 14, 1933, the starting point his inquiry. The market agen- 
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cies contended that the schedule rates issue was pro tune 
order June 14, 1933. Mr. Justice Frankfurter reviewed the pro- 
ceedings before the Secretary and concluded this was not so. empha- 
sized the fact that examiner had been appointed take new evidence, 
and that the market agencies availed themselves this procedure. 


Secretary’s findings leave room for doubt that his conclusions repre- 
sent judgment 1939 and not prophecy 1933.” 


The second objection was that the findings were not supported 
substantial evidence. The following statement Mr. Justice Frank- 
furter pertinent. reveals the practical difficulties confronting 
court reviewing administrative 


“To reexamine here with particularity the extensive findings made the Sec- 
retary and test them record 1340 printed pages and thousands pages 
additional exhibits would itself long way convert contest 
the Secretary into one before the courts........ are the legislative 
realm fixing rates. This task striking balance and reaching judg- 
ment factors beset with doubts and difficulties, uncertainty and speculation. 
ultimate analysis the real question whether the Secretary court should 
make appraisal elements having delusive certainty. Congress has put 
the responsibility the Secretary and the Constitution does not deny the assign- 
ment.” 


Another objection made the market agencies was the allegation 
bias the part the Secretary. This charge derives from letter 
written the the New York Times following the decision 
The Secretary had criticized the decision because meant 
the return the impounded funds the market agencies. was 
this basis that the market agencies sought disqualify the Secretary. 
The latter denied bias. The Secretary stated that ‘‘as matter ex- 
pediency’’ might have disqualified himself but for the fact that while 
the agencies were pressing his disqualification, they were urging that 
none other than the Secretary had legal authority make the rate order. 

Mr. Justice Frankfurter’s comment provocative 


“But, intrinsically, the letter did not require the dignified denial 
bias. That not merely held but expressed strong views matters believed 
him have been issue, did not unfit him for exercising his duty subsequent 
proceedings ordered this Court. well might argued that the judges 
below, who had three times heard this case, had disqualifying convictions. 
publicly criticizing this Court’s opinion the Secretary merely indulged 
practice familiar the long history Anglo-American litigation, whereby 
unsuccessful litigants and lawyers give vent their disappointment tavern 
press. Cabinet officers charged Congress with adjudicatory functions 
are not assumed flabby creatures any more than judges are. Both may 
have underlying philosophy approaching specific case. But both are 
assumed men conscience and intellectual discipline, capable judging 
particular controversy fairly and the basis its own circumstances. Nothing 
this record disturbs such assumption.” 


The last issue before the Court related the examination the 
Secretary deposition ‘‘regarding the process which reached the 
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his order, including the manner and extent his study 
the record and consultation with 

The Court held that the Secretary should not have been subjected 
this examination. view the similarity between judicial and admin- 
istrative proceedings, the mental processes the Secretary should not 
probed. judge cannot subjected such 

The opinion with the statement that the integrity the 
administrative process must respected. 

Mr. Justice Roberts dissented. contended that upon examina- 
tion the record the schedule rates does not reflect changed conditions 
and from 1933. 

Several conclusions are warranted from study this opinion. 

This decision full with the recent pronouncements the 
Court. examination the recent cases, e.g. Link-Belt 
Co., 311 584 and Railroad Commission Texas Rowan Nichol 
Oil Co., Ct. 343, show that the Court extremely reluctant chal- 
lenge adminstrative determinations facts and may well 
said that for all practical purposes administrative agencies have been 
insulated from review the facts. 

This decision follows another trend which was presaged the Potts- 
case, 309 134. That opinion, differentiating the functions 
between courts and administrative agencies, removed certain areas 
administrative actions from the control the courts. This, believed, 
has the effect establishing administrative agencies the long run 
independent and autonomous systems administrative courts. See 
Mich. Rev. 632, 676. Morgan gives added vitality that prin- 
ciple recognizing that administrators and commissioners are immune 
from examination how they reached their decisions. short, Mr. 
Justice Frankfurter analogyzed from the judicial process which precludes 
serutiny the ‘‘mental processes’’ judge. 

This trend has three-fold purpose 

seeks protect and maintain the integrity the administrative 
process. 

hoped that this will establish habits responsibility admin- 
istrative agencies. 

And seeks ameliorate the conflict between law and administra- 
tion. 

—H. 
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Amendment Regulations 


August 19, 1941, the Commission revised Rule 4.44, subsections 
(a) (b) and and added subsections (d) and (e) regarding fre- 
quency assignments International Stations. 

revision Rule 4.44(a) brings the frequencies listed this 
subsection date with current assignments and notifications the 
Bureau the International Telecommunications Union. 
therein are the so-called ‘‘Pan American’’ frequencies which have been 
the past authorized for use subject number 

present subsections (b) and provides for greater 
flexibility the choice operating frequencies, permitting more effi- 
use the limited number frequencies available, making pos- 
sible assign more than one frequency any band single licensee, 
and should interference experienced, that licensee may shift oper- 
ations another frequency not subject the same degree interfer- 
ence. addition, due the time differential various foreign coun- 
tries served our international stations, possible 
assign the same two more stations without conflict in- 
terference.’’ 

The following subsections were added: 

4.44 (d) international station will not au- 
thorized use more than one frequency listed any group listed 
subsection (a) without showing technical 

Not more than one frequency shall used simultaneously 
under the same authorization and letter 

August 23, the Commission amended Subsection 1.451(e) 
subparagraphs (2) and (3) the Commission’s Rules Practice and 
Procedure (Part 1), follows: 

Exceptions—raised the limit from $7,500 

The 30-day waiting period was changed 10-day period.”’ 

The supplementing existing facilities purchase lease 
was covered into the rule addition supplementing 

subsection (2) ‘‘Temporary Service’’ the restriction 
service means leased facilities, was 

The phrase relative lack finding the Commission that 
public convenience and necessity requires such supplementing was 
stricken from subsection (3).’’ 

change subsection (1) entitled ‘‘Emergeney 


Appendix General Rules and Regulations, and Section 
Part Rules Governing Aviation Services, were amended 
effective immediately, add the frequency 12330 kilocycles available 
for aeronautical fixed stations under Sec. and add the frequency 
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5252.5 with Note attached, available for aeronautical 
and aircraft stations and for aeronautical fixed stations, under 

September 1941, the Commission took the following action 
Rules and 

part Appendix Part General Rules and Regu- 
lations, and Section 10.41 the Rules Governing Radio 
Services, effective immediately, adding the allocation frequency 
1650 the police 

September 16, 1941, the Commission amended its Rules and 
Regulations provide for the use frequency modulation reg- 
ular service basis services other than and amateur, 
effective October 1941. 

Designated existing Section 7.30 subsection (a) Section 7.30 
and added subsections (b) and modified the ‘‘Tolerance Table’’ 
Section 7.60 with respect frequencies above 30,000 kilocycles (Rules 
Governing Coastal Radio Service); designated existing Section 8.68 
subsection (a) Section 8.68 and added subsections (b) and (c), 
and modified the ‘‘Tolerance Table’’ Section 8.96 with respect 
frequencies above 30,000 (Rules Governing Ship Service) 
deleted Sections 10.61 and 10.62 and substituted new sections lieu 
thereof (Emergency Radio deleted Section 11.51 and sub- 


stituted new section lieu thereof and added Section 11.52 
laneous Radio Services—Part 11). 
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Recent Articles 


Report the Standing Committee Communications the American Bar Associa- 
tion 

The Committee Communications the American Bar Asso- 
ciation has again submitted its Annual Report the Association. 

The first diseussed the Report entitled ‘‘Free Radio.’’ 

the concensus the Committee who polled members the 
Association, that non-government ownership and management sta- 
tions ‘strongly’ preferred. The Committee recognizes the necessity 
reasonable government regulation. 

urged that radio programs present the opposing 
points view controversial subjects reasonably well-balanced 
manner. The Committee the opinion that private ownership can 
act with greater impartiality than government controlled 
ated stations. ‘‘In this country government means party con- 
trol and closely tied with 

The third subdivision under the ‘Free Radio’ discusses 
the proper construction given section 326 the Communica- 
tions Act. The report refers recent decision the Commission 
which disapproved the activities licensee which was partisan 
election and questions. then pointed out that the 
First Amendment the Constitution has never precluded newspaper 
from favoring one candidate and attacking other candidates. The re- 
port concludes the discussion with this statement 


“It seems, then, that our conclusion expressed the preceding paragraph 
can supported only new and special meaning given the words ‘right 


The next subject discussed the Report and Regulations Concern- 
ing Chain The Committee summarizes briefly the reg- 
ulations, and briefly the majority and minority views. 
then suggested that the following factors taken into account. The 
quoted statements are offered starting point for fresh consider- 
ation what solution really the public interest. 


“(a) between the special disadvantages government ownership and the 
special disadvantages private ownership the radio field, the latter are 
relatively slight, under proper governing regulations, compared with the 
serious dangers public ownership. 

“(b) Technical and economic problems radio alike point the conclusion 
that, private proprietorship the radio retained, must endure con- 
siderable extent monopoly and considerable degree ‘bigness’ the net- 
work units involved. The problem vast one, and there cannot such 
thing here free and uncontrolled competition. 

“(c) Private interests need controlled government regulation the 
broadcasting field. Smaller competitive businesses should encouraged, and 
monopoly discouraged, far possible without upsetting the private-pro- 
prietorship system. How far such regulation can safely complicated 
question fact. 
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“(d) deciding how far safe regulating the business broad- 
casting, necessary bear mind that regulation proceeds the point 
where the public becomes dissatisfied with the service gets, the public, which 
now favors private ownership, might become inclined favor public ownership— 
against its long-term interest, believe. 

“(e) While there and should ‘vested interest’ licenses, necessary 
for the proper development and maintenance successful non-governmental 
radio system that private capital offered reasonable chances safety and 
profit. The field being technical and rapidly developing one, necessary 
that large amounts spent for equipment, for programs, for experiments look- 
ing improvement, and for maintaining lucrative relationships with advertisers. 
Private capital cannot expected risk the money necessary for these unless 
government regulation such afford reasonable incentives. The problem 
not much one preserving built-up property rights and being fair 
existing interests—they must yield the public interest—as one recognizing 
that the public desires private enterprise perform important and nationwide 
services without the aid government money, essential the public in- 
terest give some substantial assurance profit and safety money that 
private capital shall invest. 

“(f) judging whether any particular form proposed regulation involves 
danger upsetting the existing private-proprietorship status, the fact must 
taken into account that practically the whole the very large expense 
maintaining our present radio service the public being borne advertisers 
The only reason they are willing spend this immense sum that, because 
large listening audience, they are able make enough sales through radio 
advertising justify the expense. Thus regulation went the point 
altering program content diminish the number listeners, the business 
advantage which makes possible for advertising sponsors assume this finan- 
cial burden would immediately impaired. The same true any type 
regulation which prevents advertisers from securing the coverage needed 
maintain the selling effect their radio programs.” 


The Committee then gives brief factual statement the ASCAP 

The final discussed labelled ‘Other Developments.’ This 
brief statement concerning the activities the Defense Com- 
munications Board, with regard proposed amendments 
the Act, accomplishments the Telegraph and Telephone Divisions 
the Commission, the newspaper-radio issue, and very brief state- 
ments concerning the Whiteman and Scripps-Howard cases. 

The report was signed Robert Miller Chairman, and 
Edwin Borchard, John Morgan Davis, Charles Kenworthey, and 
Whitney North Seymour. 


—H. 


Meaning the Term Interest, Convenience Under The Com- 
munications Act 1934, Applied Applications for Licenses Construct 
New Broadcasting Stations Giles George Washington Law 
Review 873-917 (June 1941) 


The purpose this article determine whether the statutory 
standard has well established meaning whether means ‘‘simply 
what the Commissioners say the time they render decision.’’ 
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This study covers the published decisions the Commission from 
1937 1940 The statistical data the form several tables 
includes the published decision from 1934 1936 inclusive. The data 
from 1934 1936 are taken from article published Jansky 
Geo. Wash. Rev. (1937), ‘‘An Analysis the Standard Pub- 
lic Interest, Convenience, and Necessity Defined the Federal Com- 
munications Commission.’’ 

This article value, only for the statistical data which has 
been compiled tabular form. For example, under the heading 
‘Licenses Denied’ factors have been tabulated upon which decis- 
ions have been based. 

The writer states that the six most important factors influencing the 
Commission make finding that the granting application will 
serve public interest, convenience, necessity are the following: 
(1) public need; (2) legal, technical and financial qualifications the 
applicant; (3) the absence objectionable interference; (4) merit 
and suitability needs community the applicants’ proposed pro- 
grams; (5) availability adequate program material; and (6) the 
existence adequate commercial support. 


“Of the above six factors, only the first four appear basic and independent 
elements the concept public interest, convenience necessity. The ques- 
tion adequate program material seems element both the factor 
public need and the factor the merit and suitability proposed programs, 
and the question adequate commercial support seems merely one 
the evidentiary facts determining both the existence public need and the 
financial qualification the applicant 


The writer criticizes the analysis made Jansky the standard 
interest. Jansky had subdivided the concept into ‘objective’ 
and ‘subjective’ principles: Thus, need for service, objectionable inter- 
ference, deletion existing stations, the Davis amendment and 
tests were classified objective. Financial ability, legal and technical 
ability, economical use facilities and regulation programs were 
regarded subjective. 

Mr. Penstone contends that these principles cannot definitely 
segregated either objective subjective; they must considered 
the determination whether applicant has sustained the bur- 
den proving the existence the above elements public interest. 

further word the objective subjective aspects the stand- 
ard interest. 

The administrative process has its basic postulate the exercise 
tempered wisdom and experience. Mr. Justice 
Holmes has stated, the administrative process expresses ‘‘an intuition 
experience which outruns analysis and sums many unnamed and 
tangled impressions—impressions which may beneath consciousness 
without losing their worth.’’ Chicago, Ry. Babcock, 204 
585, 598 (1907). See also Pound, ‘‘The Administrative Application 
Legal Standards’’ (1919) Rep. 445. 
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Save for the issue technical interference which for the most part 
dependent technical engineering principles and data, the admin- 
istrative determination the application the standard calls primar- 
ily for the exercise intuitive experience. For the most part, there 
are definite objective norms the application the above-stated 
principles. This particularly true with reference finding need 
for service. 

Thus former Commissioner Stewart had this say 


“The determination need subjective process. There yardstick which 
can applied against any given set statistics with the invariable result that 
the need for another broadcast station not demonstrated. The best 
the Commission can receive such testimony offered and announce 
its opinion the need. The opinion may dignified calling con- 
clusion finding fact, but nevertheless remains, opinion, kind 
enlightened and informed Roderick, 616, 623 (1937).) 


This not disparage the efforts Messrs. Jansky and Penstone 
attempting extract some principles from inherently sub- 
jective concept. only such analyses that uniformity the ap- 
plication policies will attained. least, will and should serve 
signpost for the guidance the Commission. 

The writer discussing the broad topic Public Need states 
that ‘‘it impossible lay down any precise definitions need, 
eliminate the personal element determining need. The most 
important factors would appear the population the area 
served, and the type service available. The volume and type 
business done the area likewise 

The comment adequate support merits reproduction 


“While the Commission does not expressly state that the existence adequate 
commercial support one the elements public need, and fact has said 
that important only far affects the ability the applicant 
render satisfactory broadcast service, noteworthy that the evidence indicated 
such support the 103 cases considered which the Commission found 
there was need for the proposed service. will also seen from the above 
tables that the lack such support appears one the elements large 
percentage the cases where public need was not proven the satisfaction 
the Commission. The same true with respect the adequacy program 
material. those cases where the Commission held that there was need for 
additional service, conversely held that the existing service was adequate, 
two the points usually considered were the needs local advertisers and 
whether not there sufficient talent the community provide satisfactory 
programs. fact, the need for station which will lower advertising 
rates, while itself not sufficient require finding public need, not in- 
frequently has been one the elements considered reaching conclusion that 
there was public need for applicant’s proposed station.” 


Under the topic need for service, the Meyer case (Docket No. 
5074, decided Nov. 1939) fully diseussed. 
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“The language the Meyer case implies much more liberal policy than the 
prior opinions with respect the required showing public need, least 
with respect those communities already receiving reasonably good service, 
and this language taken its face value, the Meyer case may well 
mark turning point the Commission which will make obsolete many the 
standards public need set earlier decisions.” 


The second broad subject matter discussed Legal and Financial 
Qualifications. The Commission’s policy denying applications 
non-residents and the ban multiple ownership the same community 
are classified under the subdivision legal qualifications. would 
appear that the multiple-ownership issue aspect the monopoly 
problem. Under the sub-topic financial qualifications, commercial 
support again discussed. 


“The existence adequate commercial support necessary element finan- 
cial qualifications applicants stated definite principle the Circuit 
Court Appeals for the District Columbia (citing the Saginaw case 
(2nd) 554, 563 (1938)) 


almost all cases the Commission has insisted upon clear and 
convineing evidence adequate commercial support, and where the 
Commission failed require such proof, that has been one the 
grounds for reversal its decisions. 

This article infers that the Commission has not vet made its 


mind the best method showing adequate commercial support. 
The writer suggests that the best method have executed contracts 
with potential advertisers, contingent upon the granting license. 
this impossible, complete survey the possible users the 
station supported depositions should made. The third alternative 
good set statistics showing the population the town, trading 
area, number retailers, wholesalers, 

The next subject matter discussed Programs Proposed Meritorious 
And Suited Public Needs. some instances there are specific find- 
ings the type programs proposed; other instances there 
statement need for service with finding that the record indicates 
that program material available. 


“In most cases, however, there has been specific finding the merit the 
proposed program, and where program plans were not given complete detail 
but appeared indefinite plans were too general and definite arrangements 
had been made relative personnel the nature and character service, 
the Commission has refused grant license.” 


The next important topic discussed Factors Influencing Choice 
Between Conflicting Applications. This subject emphasizes the basic 
elements the standard public interest. For example, the Commis- 
sion prefers unlimited hours operation over application for day- 
time hours only. Preference given the applicant who proposes 
the greater power. 
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The writer cites the Amarillo Broadcasting Corporation case, 
507, (1938) for the proposition that the Commission will prefer 
the applicant who stronger financial position. The Amarillo case 
should have been more fully discussed. The preference for Amarillo 
over the Irvin application disregarded that policy which between con- 
flicting applicants for the same facility chose that application with the 
greater power, and with the consequently greater coverage. 

With regard the policy preferring applicants who were not 


“This doubtless matter which the Commission must treat gingerly because 
the power the press and has not been uniformly applied.” 


The discussion Competition Applicants With Existing Sta- 
tions consists primarily extracts from the Yankee and Sanders de- 
cisions. 

One infers from the Conclusion that the writer not altogether 
satisfied with the Commission’s administrative interpretation the 


“The Commission has not always been consistent its rulings, witness its 
inconsistent decisions with respect newspapers owning applicants for licenses, 
for that matter, neither have the courts, including the United States Supreme 
urt. 

“Perhaps this defining process could accelerated, and perhaps there would 
more uniformity decisions the Commission used more freely its rule mak- 
ing power. Yet, view the wide variability the facts each case, 
may that unwise attempt strictly codify the requirements the 
Act public interest, convenience necessity. 

“For, just the common law was flexible thing, changing meet different 
circumstances earlier principles were outgrown, apparently are the pol- 
icies the Commission, for example, was shown the decision the Meyer 
case, and while the public entitled have administrative regulations, 
well the statutory law, definite possible, the field administrative 
law necessarily one which some judgement must delegated the admin- 
istrative officials who cannot efficiently fairly administer the laws they are 
called upon administer they are too rigidly fettered either the statutes 
their own regulations.” 


—H. 
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